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JURISDICTION 
The Utah Court of Appeals has jurisdiction over this petition for review pursuant to Utah 
Code Ann. §34-35-7.1(12) (Supp. 1996), Utah Code Ann. §63-46b-16(l) (1993), and Utah Code 
Ann. §78-2a-3(2)(a) (Supp. 1996). 
STATEMENT OF ISSUE PRESENTED FOR REVIEW 
I. Does Utah Code Ann. §35-1-43(6) (Supp. 1996) violate the open courts provision 
of Article One, §11 of the Utah Constitution? 
Standard of Review: The Court of Appeals reviews the statute upon which the 
Industrial Commission action is based to determine if it is unconstitutional on its face or as 
applied. Utah Code Ann. §63-46b-16(4)(a) (1993); Velarde v Ind. Comm'n, 831 P.2d 123, 125 
(Utah App. 1992). The Court reviews the constitutionality of the statute upon which the 
Commission's action is based without deference, as a conclusion of law. Velarde, 831 P.2d at 
125. 
DETERMINATIVE CONSTITUTIONAL PROVISIONS AND STATUTES 
Article One, §11 of the Utah Constitution provides as follows: 
All courts shall be open, and every person, for an injury done to him in his 
person, property or reputation, shall have remedy by due course of law, which shall 
be administered without denial of unnecessary delay; and no person shall be barred 
from prosecuting or defending before any tribunal in this State, by himself or counsel, 
any civil cause to which he is a party. 
Utah Code Ann. §35-1-43(6) (Supp. 1996) provides as follows: 
As used in this chapter, "employee," "worker" or "workman," and "operative" 
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do not include an offender performing labor under Section 64-13-16 or 64-13-19, except 
as required by federal statute or regulation. 
STATEMENT OF THE CASE 
Nature of the Case: This proceeding arises from petitioner Don Brent Skaar's claim 
against the State of Utah, Department of Corrections for medical benefits, temporary total 
disability compensation, permanent partial disability compensation, and other benefits pursuant to 
the Utah Workers' Compensation Act, Utah Code Ann. §35-1-1 et seq. ("the Act"). Skaar was 
an inmate of the Utah State Prison at the time of his alleged work accident. The ALJ and the 
Commission denied Skaar's claim. Skaar then sought review by the Utah Court of Appeals. 
Proceedings Below: On June 13, 1995, Skaar filed an application for hearing with the 
Commission, claiming medical benefits, temporary total disability compensation, permanent partial 
disability compensation, and other benefits for injuries he allegedly sustained while voluntarily 
performing fire suppression activities in Idaho. (R. 1) In their Answer, the State of Utah and the 
Workers Compensation Fund of Utah ("Fund") moved to dismiss Skaar's claim because the 
definition of an employee, under §35-1-43(6), does not include an offender performing labor 
under §64-13-16 or §64-13-19. (R. 8-9) 
By stipulation of the parties, an ALJ conducted a hearing on the Fund's Motion to 
Dismiss. The ALJ found that the "relevant facts and circumstances involved in this case mirror 
those found in Kofoed v. Ind. Comm'n. 872 P.2d 484 (Utah App. 1994)." (R. 12) In addition, 
the ALJ concluded that Skaar was an "offender performing labor," and therefore, was "not an 
employee for Utah workers compensation purposes." (R. 13). As a result, the ALJ dismissed 
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Skaar's claim for benefits. (R. 12-13; a copy of the ALJ's Order of Dismissal is attached as 
Exhibit A.) 
Skaar then filed a Motion for Review with the Commission claiming that §35-1-43(6) 
violates Article One, §11 of the Utah Constitution. (R. 15-18). The Commission, acknowledging 
that it was not empowered to adjudicate constitutional questions, affirmed the ALJ's 
determination in this matter. (R. 24-26; a copy of the Industrial Commission's Order Denying 
Motion for Review is attached hereto as Exhibit B.) 
Skaar now petitions the Court of Appeals for review of the Commission's Order Denying 
Motion for Review. 
Facts: In September, 1994, Skaar was a Utah State Prison inmate. (R. 12) During this 
period of time, Skaar was voluntarily performing fire suppression activities in Idaho pursuant to 
an agreement between the Utah State Department of Corrections and the Utah State Division of 
Sovereign Land and Forestry. (R. 12) On or about September 23, 1994, after performing such 
activities, Skaar was involved in a motor vehicle accident on his way back to the Utah State 
Prison. (R. 12)1 As a result of this accident, Skaar has alleged certain injuries and is seeking 
benefits under the Workers'Compensation Act. (R. 12) 
1. At the hearing on the Fund's Motion to Dismiss, Skaar's attorney proffered the following 
facts as to how the accident occurred: Skaar was assigned to a fire team of six trucks to fight a 
fire in Idaho. As the team was returning back to the Utah State Prison, the lead driver, himself a 
prisoner, approached a rest area entrance at a rapid rate of speed causing the truck behind him to 
slow down quickly. The truck that Skaar was a passenger in slowed from approximately 50 miles 
per hour to about 10 miles per hour. The truck behind the truck that Skaar was a passenger in 
rear-ended Skaar's truck at approximately 40 to 45 miles per hour. (R. 46) However, the ALJ 
did not include these facts in his Order of Dismissal. (R. 12-13) 
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SUMMARY OF ARGUMENT 
Pursuant to §35-1-43(6), "an offender performing labor under Section 64-13-16 or 64-13-
19" is not an "employee" under the Utah Workers' Compensation Act. Therefore, Skaar is 
excluded from recovering workers' compensation benefits. Accordingly, the exclusive remedy 
provision (§35-1-60 U.C.A.) does not apply to Skaar. He is therefore entitled to pursue whatever 
common law remedies Utah law may provide prisoners of the State of Utah. There has been no 
violation of the open courts provision of the Utah Constitution because the Workers' 
Compensation Act has taken no right from Skaar. Thus, no substitute right or benefit is required. 
The analysis should focus on whether a common law remedy was available to Skaar 
against the State of Utah for the negligence of a fellow prisoner while engaged in fire suppression 
activities.2 If a common law remedy was unavailable to him at the time Utah's Constitution was 
enacted, then he has no common law remedy now. Alternatively, if Skaar did have a common law 
remedy available to him before the enactment of Utah's Constitution, then he would arguably still 
have whatever common law remedy that may be. Therefore, it is possible that the exception to 
the waiver of governmental immunity contained at Utah Code Ann. §63-30-10(18) (1993) would 
not withstand a constitutional challenge under Article One, §11 of the Utah Constitution. 
However, this issue has not been properly briefed by Skaar, and this Court should decline to 
address it. 
2. This Court conducted this type of analysis in Day v. State, Dept. of Public Safety. 882 
P.2d 1150, 1155-1159 (Utah App. 1994) to uphold a challenge under Utah's open courts 
provision to Utah Code Ann. §63-30-7(2)(a) (Supp. 1990)(repealed April 29, 1991) and Utah 
Code Ann. §63-30-4 (1993). (These statutes provided governmental immunity to governmental 
employers of peace officers, and the individual peace officers, involved in high speed chases when 
the vehicle being chased collides with and injures another vehicle and its occupants.). 
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Even if Skaar is unable to pursue a common law remedy against the State of Utah, he is 
not entitled to participate in the workers' compensation system in Utah. The legislature has 
chosen not to include "offenders] performing labor under Section 64-13-16 or 64-13-19" under 
the Workers' Compensation Act. 
ARGUMENT 
I. §35-1-43(6) Does Not Violate Article One, $11 of the Utah Constitution 
The Workers' Compensation Act is a comprehensive statutory scheme that provides 
remedies for injuries to workers occurring in the course of their employment, irrespective of fault, 
in lieu of common law tort actions. Stoker v. Workers' Comp. Fund, 889 P.2d 409, 411 (Utah 
1994); Lantz v. National Semiconductor Corp., 775 P.2d 937, 938 (Utah App. 1989). The 
essence of such a system is that it is a mutual arrangement of reciprocal rights between an 
employer and an employee whereby both parties give up and gain certain advantages. Bingham v. 
Lagoon Corp., 707 P.2d 678, 679 (Utah 1985). Thus, an employee injured in the course of and 
arising out of his employment will be eligible to collect workers' compensation benefits. See Utah 
Code Ann. §35-1-45 (1994). However, the right to recover workers' compensation benefits 
pursuant to the Act is the "exclusive remedy against the employer . . . and the liability imposed by 
this [A]ct shall be in place of any and all other civil liability whatsoever, at common law or 
otherwise. . ." Utah Code Ann. §35-1-60 (Supp. 1996). 
However, there are certain classifications of laborers who have been specifically excluded 
from participation in the Act. For example, certain agricultural workers and domestic servants are 
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excluded under Utah Code Ann §35-1-42 (Supp 1996) A corporation may elect to exclude any 
director or officer of the corporation as an employee under the Act See §35-1-43 (4) (Supp 
1996) Real estate sales agents and brokers are excluded under certain conditions See §35-1-
43(5) (Supp 1996) Finally, of importance to this case, offenders performing labor under Section 
64-13-16 or 64-13-19, are excluded from the Act See §35-1-43(6) (Supp 1996), Kofoedv Ind 
Comm'n. 872 P 2d 484. 487 (Utah App 1994) 
All these classification of laborers, having been excluded by the Act, are thereby left in the 
same situation they would have been had the Act not been passed Such laborers are entitled to 
pursue whatever common law or other statutory remedies they may have in the absence of 
workers' compensation Murray v Strike. 287 P 922, 925 (Utah 1930) (farm laborers and 
domestic servants that were excluded from the Act are entitled to pursue their common-law 
remedies in an action against the employer), See e g Eastwayv Eisenga. 420 Mich 410, 362 
N W 2d 684, 689, n 5 (Mich 1984) ("Agricultural employees not covered by [the Michigan 
Workers' Compensation Act], of course, retain the common-law right to sue their employer."). 
§35-1-43(6) does not violate Article One, §11 of the Utah Constitution Skaar is entitled 
to pursue whatever common law remedy he may have The fact that §63-30-10(18) may 
foreclose Skaar from pursuing a negligence action against the State of Utah is not at issue in this 
appeal Inasmuch as Skaar has neither addressed that issue below or in this appeal, the Court 
should decline to address its merits Utah R App P 24(a)(9), Walker v U S General Inc , 916 
P 2d 903, 908 (Utah 1996)3 
3 It is important to note that the Cooperative Agreement between the Utah State 
Department of Corrections and the Utah State Division of Sovereign Lands and Forestry in which 
Skaar was performing labor, and which was referred to by the ALJ in his Findings of Fact [R 12], 
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II. $35-1-43(6) Does Not Constitute Cruel and Unusual Punishment 
On page 8 of Skaar's brief, he states that u[t]o deny them benefits which may be 
financially devastating once they are released from prison. Simply because they were inmates 
when the accident occurred not only seems to be a form of'cruel and unusual' punishment. . . 
."[sic] (emphasis added). To the extent that this presents an argument that §35-1-43(6) violates 
the Eighth Amendment to the United States Constitution and/or Section 9 of the Utah 
Constitution, Skaar has failed to cite to the record or a single case in support of this contention. 
It cannot be "cruel and unusual" punishment for Skaar to have no cause of action against the State 
of Utah when the common citizen likewise had no cause of action at common law. 
Rule 24(a)(9) of the Utah Rules of Appellate Procedure requires that a party's argument 
section of his or her brief "contain the contentions of the appellant. . . with citations to the 
authorities, statutes, and parts of the record relied on." State v. Warehanu 772 P.2d 960, 966 
(Utah 1989); See State v. Amicone. 689 P.2d 1341, 1344 (Utah 1984). Skaar has failed to 
properly brief this argument, and the Court should decline to address its merits. 
provided as follows: 
[Utah Department of Corrections] shall be responsible for all medical services 
provided to inmates, their claims of disability, and rehabilitations from injury 
or death that may arise as a result of their participation in fire suppression or 
natural resource work projects. 
Thus, the Utah Department of Corrections was responsible for Skaar's medical services, 
disability, and rehabilitation. In fact, Skaar did receive medical treatment while an inmate with the 
Utah Department of Corrections for the injuries sustained in the accident. (R.21, 46-47) 
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CONCLUSION 
Along with several other classifications of laborers, the Utah legislature has decided that 
prisoners performing labor pursuant to Section 64-13-16 or 64-13-19 should not participate in 
Utah's workers' compensation system. Therefore, these laborers, such as Skaar, are left in the 
same situation they would have been had the Act not been passed. Skaar is entitled to pursue 
whatever common law remedies he had prior to enactment of the Utah Constitution. The 
legislature neither took away nor bestowed any remedy upon Skaar. The Workers' Compensation 
Act merely left him in the same position as he was prior to its passage. Therefore, §35-1-43(6) 
does not violate the Open Courts Provision of Article One, §11 of the Utah Constitution. In 
addition, Skaar has failed to properly brief his argument that §35-1-43(6) results in cruel and 
unusual punishment, and the Court should decline to address its merits. 
The Fund respectfully request the Court of Appeals to affirm the Commission's Order 
Denying Motion for Review as the Industrial Commission simply has no jurisdiction to award 
benefits in this case. 
Dated this<3& day of February, 1997. 
Attorneys for the State of Utah, 
Department of Corrections, and Mark A. Shaw 
the Workers Compensation Fund Workers Compensation Fund of Utah 
of Utah: 
James R. Black 
t 
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CERTIFICATE OF SERVICE 
I hereby certify two copies of the State of Utah, Department of Correction - Workers 
Compensation Fund of Utah's brief to the Utah Court of Appeals in Don Brent Skaar v. Utah 
Industrial Commission. State of Utah. Department of Corrections, and/or Workers Compensation 
Fund of Utah. Case No. 95556, were mailed, first class postage prepaid, on this 27th day of 
February, 1997, to each of the following: 
DAVID K SMITH 
6925 UNION PARK CTR #600 
MID VALE UTAH 84047 
ALAN HENNEBOLD 
INDUSTRIAL COMMISSION 
160 EAST 300 SOUTH 
PO BOX 146600 
SALT LAKE CITY UT 84114-6600 
Mark A. Shaw 
Attorney for Workers Compensation Fund 
of Utah 
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Fxhibit A 
ALJ'S DECISION 
BEFORE THE INDUSTRIAL COMMISSION OF UTAH 
Case No. 95556 
DON BRENT SKAAR, * 
* 
ORDER OF DISMISSAL 
Applicant, * 
* 
STATE OF UTAH, DEPARTMENT OF * 
CORRECTIONS and/or THE * 
WORKERS COMPENSATION FUND OF * 
UTAH, * 
Defendants. * 
HEARING: Hearing Room 332, Industrial Commission of Utah, 160 East 300 
South, Salt Lake City, Utah on 6 November, 1995, at 10:00 a.m. 
The hearing was pursuant to Order and Notice of the 
Commission. 
BEFORE: Benjamin A. Sims, Administrative Law Judge. 
APPEARANCES: The applicant was not present since he is currently 
incarcerated at the Utah State Prison, but was represented by 
David K. Smith, Attorney at Law. 
The defendants were represented by Carrie T. Taylor, Attorney 
at Law. 
By prior stipulation, the hearing time was used to present oral argument 
on the defendants' Motion to Dismiss made in their answer dated July 26,. 
1995. Oral argument was made by each party and written evidence submitted. 
At the conclusion of the hearing the case was considered ready for order and a 
ruling was made from the bench which contained the following 
FINDINGS OF FACT: 
1. In September, 1994, the applicant, a Utah State Prison inmate, pursuant 
to an agreement between the Utah State Department of Corrections and the 
Utah State Division of Sovereign Land and Forestry, voluntarily performed 
fire suppression activities in Idaho. In the latter part of September, 
after performing such activities, the applicant was involved in a motor 
vehicle accident on his way back to the prison. As a result of this 
accident, the applicant is alleging certain injuries and seeking benefits 
under the Workers' Compensation Act. 
2. The relevant facts and circumstances involved in this case mirror those 
found in Kofoed v. Ind. Comm'n, 872 P.2d 484 (Utah App. 1994). 
CONCLUSIONS OF LAW: 
1. Utah Code Annotated Section 35-1-43 (5), which became effective May, 
1993, applies to this case and provides: 
As used in this chapter, "employee,H "worker" or "workman," and 
"operative" do not include an offender performing labor under 
Section 64-13-16 or 64-13-19, except as required by federal statute 
or regulation. 
DON BRENT SKAAR 
ORDER OF DISMISSAL 
PAGE TWO 
2. The applicant as "an offender performing labor," is not an employee for 
Utah workers compensation purposes. No evidence regarding a federal 
statute or regulation was offered which would suggest that the applicant 
fell within a federal exception. 
ORDER: 
IT IS HEREBY ORDERED that the claim of the applicant be, and the same is 
hereby, dismissed with prejudice. 
IT IS FURTHER ORDERED that any Motion for Review of the foregoing shall 
be filed in writing within thirty (30) days of the date hereof, specifying in 
detail the particular errors and objections, and, unless so filed, this Order 
shall be final and not subject to further review or appeal. In the event a 
Motion for Review is timely filed, the opposing parties shall have fifteen 
(15) days from the date of filing with the Commission, in which to file a 
written response with the Commission in accordance with Section 63-
46b-12(2), Utah Code Annotated. 
DATED this 7 day of ^ / f e ^ X v ^ ^ ^ , 1995. 
A. SIMS 
g Law Judge 
£013 
MAILING of ORDER OF DISMISSAL 
I certify that I have mailed 
case of DON BRENT SKAAR, Case No. 
first class prepaid postage on the 
DON BRENT SKAAR 
21 I STREET 
SALT LAKE UT 84103 
DAVID SMITH, Atty, 
6925 UNION PARK CENTER, #600 
MIDVALE UT 84047 
CARRIE TAYLOR, Atty, 
392 E 6400 S 
SLC UT 84107 
WORKERS COMPENSATION FUND OF UTAH 
392 EAST 6400 SOUTH P O BOX 57929 
SALT LAKE CITY UT 84157-0929 
he attached document in the 
95556, to the following parties by 
_ £ ^ d a y of Nov 95. 
Roxahne Fowler 
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Rxhibit B 
INDUSTRIAL COMMISSION DECISION 
THE INDUSTRIAL COMMISSION OF UTAH 
DON BRENT SKAAR, 
Applicant, 
vs. 
STATE OF UTAH, DEPARTMENT OF 
CORRECTIONS, and THE WORKERS 
COMPENSATION FUND OF UTAH, 
Defendants. 
Don Brent Skaar asks The Industrial Commission of Utah to 
review the Administrative Law Judge's denial of Mr. Skaar's claim 
for benefits under the Utah Workers' Compensation Act. 
The Industrial Commission of Utah exercises jurisdiction over 
this motion for review pursuant to Utah Code Ann. §63-46b-12, Utah 
Code Ann. §35-1-82.53, and Utah Admin. Code R568-1-4.M. 
ISSUE UNDER REVIEW 
Does §35-1-43(6) of the Utah Workers' Compensation Act deny 
Mr. Skaar his right of access to Utah's courts, in violation of 
Article One, §11, Constitution of Utah. 
FINDINGS OF FACT 
As material to the issue presented in Mr. Skaar's motion for 
review, the facts of this case are not in dispute and may be 
summarized as follows: 
During late September 1994, Mr. Skaar was an inmate of the 
Utah State Prison. Pursuant to §64-13-16 and §64-13-19, Utah Code 
Ann., Mr. Skaar was engaged in fire suppression activities. In 
connection with such activities, he alleges he was involved in a 
work related accident that resulted in injuries for which he now 
seeks workers' compensation benefits. 
* 
* 
* ORDER DENYING 
* MOTION FOR REVIEW 
* 
* 
* 
* Case No. 95-0556 
* 
* 
* 
uv: 
ORDER DENYING MOTION FOR REVIEW 
DON BRENT SKAAR 
PAGE 2 
DISCUSSION AND CONCLUSIONS OF LAW 
The ALJ's decision concluded that §35-1-43(6) of the Utah 
Workers' Compensation Act prevents Mr. Skaar from obtaining 
workers' compensation benefits for injuries suffered while working 
as a prison inmate. Mr. Skaar does not challenge the ALJ's 
interpretation of §35-1-43(6) , but argues the statute is 
unconstitutional as a violation of the "open courts" provision of 
Article One, §11 of the Constitution of Utah. 
It is well settled that the Industrial Commission is not 
empowered to adjudicate constitutional 'questions and must, 
therefore, presume that statutes are constitutional. That being 
the case, the Industrial Commission affirms the ALJ's determination 
in this matter. Mr. Skaar may petition the Utah Court of Appeals 
for judicial review of the constitutional issue he has raised in 
this proceeding. 
ORDER 
The Industrial Commission of Utah affirms the decision of the 
ALJ and denies Mr. Skaar's motion for review. It is so ordered. 
DATED this o(/> day of April, 1996. 
f; 
ORDER DENYING MOTION FOR REVIEW 
DON BRENT SKAAR 
PAGE 3 
CONCURRING AND SEPARATE OPINION 
I concur with the opinion of my colleagues. However, I write 
this separate opinion to protest and articulate umbrage with the 
law as expressed in Kofoed v. Ind. Comm'n, 872 P.2d 484 (Utah App. 
1994) and in Section 35-1-43(6) of the Workers' Compensation Act. 
To place an inmate of the state's prison system in a voluntary work 
situation outside of what most people consider to be the 
confinement routines expected of prisoners, to pay the inmate for 
the work, and then for the inmate to suffer an injury for which 
some degree of workers' compensation -is not paid seems 
unconscionable and a dereliction of the societal duty expected from 
the workers' compensation system. It may be that the workers' 
compensation system should establish different standards for 
inmates and former inmates. Surely truly severe injuries that a 
former inmate might bear the rest of his life would inhibit his 
chance to otherwise resurrect a normal life. I would expect that 
the burden of trying to create a normal existence for a former 
inmate must be difficult at best. A severe and significantly 
limiting injury overlaying the regular problems could be an undue 
burden forcing that person to become an object of charity or a 
candidate for reincarceration - each being the human wastage 
desired to be eliminated through workers' compensation. 
Thomas R. Carlson 
Commissioner 
NOTICE OF APPEAL RIGHTS 
Any party may ask the Industrial Commission to reconsider this 
Order by filing a request for reconsideration with the Industrial 
Commission within 20 days of the date of this order. 
Alternatively, any party may appeal this order to the Utah Court of 
Appeals by filing a petition for review with that court within 30 
days of the date of this order. 
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